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LITTLE ROCK - In an important Freedom of Information case coming out of Pulaski County, the Arkansas Supreme Court has ruled that most of the e-mails generated by the county's comptroller are public records.
The Arkansas Democrat-Gazette had sued under the FOI to see the e-mail correspondence between the comptroller and a private vendor who sold software to the county. Under routine circumstances, it would have been a clear case in which taxpayers were seeking to examine public records indicating how public money was spent, and how public officials performed their official duties.

The case was complicated by the fact that the comptroller and the private vendor had a romantic relationship. Their correspondence was a mix of personal correspondence and business-related correspondence. According to news reports, the personal correspondence was extremely embarrassing, even pornographic in nature.

At the lower court level, a Pulaski County judge initially ruled that all the e-mails were public records, and should be released to the newspaper. Pulaski County appealed to the Supreme Court, which ordered the lower court judge to examine each e-mail individually to determine which ones were public records and which were personal.
That Supreme Court order caused great consternation among the press and defenders of the Arkansas Freedom of Information Act, because they believed that all correspondence generated or stored on a government computer were public documents. They say the nature of the e-mails shouldn't matter because they were written or stored on publicly-owned computers by a government employee, and thus reflect his job performance.
The Pulaski County judge, obeying the first Supreme Court order, went through all the e-mails and removed six photos that were sexually explicit, and a few other e-mails that were part of a chain of forwarded mail.

The Supreme Court then upheld the lower court judge's decision to make most of the e-mails public, but to keep private the six photos. Three justices on the Supreme Court, in strongly worded separate opinions, said that all the e-mails should have been made public because they all reflected on the job performance of the county comptroller.
The dissenting justices also expressed concern that the e-mails were allowed to be kept secret for four months while the case was litigated, though the FOI requires government entities to produce public documents within three days.

One dissenting justice wrote that the Supreme Court's majority decision allowed a government employee to keep pornography on his government computer and then to deem it personal, effectively subverting the FOI.

Most state employees work under the assumption that their e-mail correspondence and the electronic files they keep in their office computers are all public records. There are exceptions, but they are the same exceptions that apply to paper documents. 

For example, personnel records that include social security numbers of state employees are exempt. Also, the identity of undercover law enforcement officers are not public. Income tax records, medical records and students' grades are exempt from the FOI. So too are financial records of businesses that apply for economic development grants, if their disclosure would give competitors an unfair advantage. 
