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WESTLAW

Subchapter 17—Medicaid Fairness Act

M select all tems 19 itams selected clear selected
+ T. 20, Subt. 5, Ch. 77, Subch, 17, Refs & Annos

Chapter 77. Medical Assistance {Refs & Annos)
B §20-77-1701. Legislative findings and intent

{a) Tha General Assembly finds that:
(1) Health care providers who sarve Medicaid recipients are an indispensable and vital ink in $arving this state’s needy ciizens, and
(2) The Depariment of Human Services already has in place various provisions lo
(A) Ensure the protection and respect for tha rights of Medicaid recipients, and
{B) Sanction errant Medicaid providers when necassary

{b) The General Assembly intends this subchapler to ensure thal the department and i3 outsida contractors treat providers with fairness and due process

§ 20-77-1702. Definitions
| As used in this subchapler

{1) "Abuse® means a pattemn of provider conduct that is inconsistent with sound fiscat. business, or medical practices and that resulls in
(A} An unnecassary cost to the Medicaid program, or
(B} Reimbursement for services that are nol medically necessary or thal fail to meel professionally recognized standards for heath care,

{2NA) "Adverse dacision” means any decision by the Department of Human Sarvices of its reviewers or contractors thal adversaly atfects a Medicaid provider or
recipient in regard to:

(i} Recaipt of and payment for Medicard claims and services, ncluding. bul nat limited to, decisions as to
(@) Appropriale level of care or coding:
{b) Medical necessity-
{c} Prior suthorization:
{d) Concurrent reviews,
(e) Ratrospactive reviews,

{f) Least restrictive setting;

| {Q) Desk audils;
[ {h) Field sudils and onsite audits, and
{i} Inspections or surveys; and

i (i) Payment amounts due 1o or from a particular provider resulting from gain sharing, risk sharing, incentive payments, or another reimbursement machanism of
mathodology. including calculations that affect or have the potential lo afect payment

(B) To constiute an adverse decision, an agency decision need not have a monelary penalty attached bul musi have a direct monetary consequence to \he provider

| (C) “Adverse decision’ doas not include Lhe design of or changes 1o an element of a reimbursemant mathodology or payment system that is of general applicabilily
| and implemented through the ruta-making process

{3) "Appeal” means an appeal of an adverse decision to an independent administrative law judge as provided under this subchapter;

{4) "Claim" means a request for payment of services or for prior, concurrenl, of relrospective authorization lo provide services:

{5) "Concurrani review” or “cancurrent authorizalion® maeans a review to delarmineg whather a specified recipient currenily receiving specific services may conlinue (o
receiva servicas;

{&) "Denial” means denial or partial demal of a claim
(7) ‘Depariment” means
(A} The Department of Human Services,
(B} All the divisions and programs of the depariment, including the state Medicaid program. and

| (C) All the depariment's contractars, fiscal agents, and other designees and agents 1
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{8} *Final datermination” means a Madcaic payment di
{A) For which all provider appeals have been exhausted, or
(8) That cannot be appealed or appealed further by the provider bacausa tha time to file an appeat has passed

(9 *Fraud® means an intenticnal represantation that s untrua or mada in disregard of ¢s truthfulness for the purposs of inducing reliance in ardar to abtain of retain
anything of value under the Medicaid program,

(10} "Level of care” maans’
(A) The level of licansure or certification of the caregiver that is required to provide medically necessary services. for exampie, a physician or a registered nurse, and
{B) As applcabla to the adverse dacision
(i) With respect (5 medical assistance reimbursed by procedure coda or unit of service the quaniity of sach madically necessary procedure of unil,
{ii} With respect to durable med:cal equipment, the Iype of equipmeni required and the duration of equipment use; and
{iii) With respect to all cther madical assistance, the:
{a) Intensity of service. for exampla, whether intensive care unit hoapilal services were required,
{b} Duration of service, for example, the number of days of a haspital stay’ or
| {t) Satting in which the service is dalivered, for example, inpatienl or guipatient;

{11} "Medice«d” means the medical assistance program under Tille XIX of the Social Secunty Act 42 U S C § 1395 et seq, and Title XXI of the Social Secunty Act, 42
U5 C §1357aa et seq, lhal is oparated by the department, including contractors, fiscal agents, and all other designees and agents;

{12} "Person” means any incividual, company, firm, orpanization, asscciation, corporation, or other lagal entity:

H {13) "Primary care physician” means a physician whom the department has designated as responsibla for the referral or management, or both, of a Madicaid recipient's
heatth care,

{14) "Prior autharization” means the approval by the stale Medicaid program for spacifisd servicas Jor  specified Medicaid recipient bafore the requasted services may
be performed and befora payment will be mada by the stata Medicaid program,

{15} *Provider” means a person anrolled to provide health or medical cars services or goods authornized under the state Medicaid program;

{16} "Recoupment’ maans any action or altempt by the depariment to recover or collect Madicaid paymants already made to a provider with respect to a claim by i
(A} Reducing olher payments currently owad to iha provider; |
(B) Withholding or setting off the amount againat current or fulure payments lo the provider, |
(C) Demanding payment back from a provider lor a claim already paid; or :
{D) Reducing or affecting in any other manner the future claim payments to the provider,

(17) "Retrospective review” means the review of services or practics patterns after payment, including, but not tmited to:
(A) Uitilization reviews;

(B) Madical necessity revigws;
{C) Professional raviews;
{D) Field audits and onsite audits, and

{E) Dask audits;

(18} "Reviewer” means any person, including, but not limiled to, reviewers, auditors, inspectors. and surveyors. who in reviewing a provider or a provider's provision of
madical assistance, raviews without limitation:

(A} Quality;
{B) Quantity;
{C) Utilization;
{D} Practice paiterns,
{E) Medical nacessity: and
{F) Comgliance witn Madicaid laws, regulations, and rulas; and
(t94A) “Tachnical deficiency” means an error or omission in documantation by a provider Ihat does nol affect direct patient care of the reciprent

{B) "Technical deficiency” does not include

(i) Lack of medical necessity according 1o prafessionally recognized local standards of care

(1) Failure o provide care of a quality that meets professionally recognized local standards of care

{iii} Failure to document a mandatary quality measure required for gain sharing o medical home or health home incenlive payments as spacified in a
reimbursemant machanism or methodology;

{v} Fraud,

(iv} Failure to obiain prior or concurment authanzation if required by regutation; |
1
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{vi) Abuse:
{vii} A pattem of noncompliance, or

(wiii} A gross and flagrant wiotation

¥ § 20-77-1703. Recoupment
(a)(1} The Department of Human Services shall not usa a technical deficsency as grounds for recoupmant untess identfying ihe technical deficiency as an overpayment is
mandated by a specific faderal stalule or regulation or the stals is required to repay the funds 1o the Centers for Medicare and Medicaid Senvices. or bath.
{2} When racoupmant is permitted. the department shall nol recoup uniil there is a final determination identifying the funds te be recouped as overpayments
{B)(1) The department shall recognize that an error or omission is a technicat deficiency i
(A} The errar or omission meets the definibon of "technical deficiency” in § 20771702,
(B} The eor or omission involved a covered service: and
(C}) The provider can substantiate through other documentation that the medical assstance was provided
{2) Other documentation under subdivision (b){1}{C} of thia sacticn shall ba
{A) In accord with generally accepted healihcare practices, and
{B8) Contemporaneously created. |

(3) Other documentation under subdwision (0)(1)(C) of this section is not required to ba equivalent in form 1o, nor reguirad to dupli the d ion containing
the emor or omission, if all the doe ion taken together establishes that the claim is payable

(c} This saction does not preclude a comective action plan or other nonmaonetary measure in rasponsa to technical deficiencies.

(d)(1} If a providar {ails to comply with a comective action plan for a pattern of technical deficiencies, then appropriate monetary penalties may be imposad if permitted by
law

(2} Howaver, the department first must be clear as ta what the technical deficiencias are by providing clear communication in writing or 2 promulgatad rule when
requirad.

{e) The dopartment shall not issue a recoupment on a minor oMission such as a Missing date or signature if the reguirements of this section are mat.
{f} The departiment shall nct rely on the denial of one claim as the sole basis for the denial of a subsequent claim and shall establish that the subsequent claim js

deficient.

B § 20-77-1704. Provider administrative appeals allowed

{a) The General Assambly finds il nacessary lo
(1) Clarify its intant that providers have the right to fair and impartial administralive appeals; and
{2) Emphasize that this right of appeal is to be iibarally construed and not limitad through techmical or procedural arguments by the Department of Human Services.

(B{1}{A} In response to an adverse dacision, a providar may appeal on behalf of the recipient or on its own behall. or both, regardiess of whether the provider is an
individual or a corporalion,

{B)(i} A provider appeal shall ba governed by the Arkansas Administrative Procedura Act, § 25-15-201 ef seq , except as otherwise provided in this subchapter.

(i{) Multiple appeals by the same provider may be consclidated

{C) An administrative law judge employed by the Department of Haalth shall conduct atl Madicaid provider administrative appeals of adverse dec.sions under this
subchapter. H

{2} The provider may oppear
(A} In persan or through a corporate representative; or
(B} With priar notice to the department, ihrough legal eaunsal,

{3)(A) A Medicaid recipient may attand any hearing ralated to his or her cars, but the deparimant may not make his or her participation & requirement for provider
appeals.

{B) The dapartment may compel the recipient’s praserie via subpoena, but failure of the recipiant to appear shall not preciude the provider appeal.

{e}{1) An adminisirative law judge shall be guided by the need to reach a just delermination and may depart from strict adherence to the formal nules of avidence.

(2) An adminisirative law judge shall exclude irelevant. immaterial, and unduly repetitious evidence

(3} An acmunistrative law judge shall receive oral or documentary evidence not privileged if the oral or documentary evidenca is of & fype cemmenly reliad upon by a
reasonably prudenl person in the conduct of his or her atfairs.

(4} An a¢ministralive law Judge shall rule on each evidantiary abjection, and the objection and ruting shall be noted of record.

{d)(1)(A} H a provider submits evidence that the Departmaent &f Human Sarvices has nol had an opportunily to consider bafora the hearing, an administrative law judge
shall continue the heanng for thirty (30} days Lo allow the Depariment of Human Services ta raview tha evidence

{B) An administrative law judge may extend lhe thirty-day continuance under subdivisicn {dN 1)(A) of this section for good cause

(2} Befora the end of a continuation undar subdivision {d}{1) of this section, the Department of Human Services shall send the provider and the administrative law judge
natice stating whether the Department of Human Services will modify its decision with an explanation of the modification. 1
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{3NA) Unless the provider notfigs the adrinistrative law judge and the Department of Human Servicas thal the provider wishes 1o withdraw its appaal, the
admunistrative law judge shall notify the parties of the date and ime at which the heaning will continue.

{B) The date under subdivision (d){35A) of this section shall be no later than thirly (30) days after the Depariment of Human Services' notdication under subdivision
{d){2) of this section

{&) A provider does not have standing fo appeal a decision danying payment or ordering recoupment of payments already made if the provider has not furnished any
sernce for which paymant has been demed

{1} Providers. like Medicaid recipients, have standing to appaal to circuit coun unfaverabla administrative decisions undar the Arkansas Administrative Procedura Act, §
25-15-201 el seq

(2} Tha Department of Human Services may seek judic.al revew of a final, appealable order issued by an administrative law judge
1 {9} Burdens of proot shall ba determined under the Arkansas Admimstrative Procadure Act, § 25-15-201 ef seq
{h}{1){A) A final decision by an admirisirative law judge in favor of a provider is a final appealable order

{B) A final decision under this section shall not be overtumed by the Director of the Division of Med:cal Servicas of the Department of Human Services or another
official withuin the Dapartment of Human Services.

[2)(A} Withen thirty (30) days after August 16. 2012, tha Depanment of Human Services shall request a waiver from the Cenlars for Magicare and Medicaid Sernces of
Iha singie state agency requirement contained 1n 42 C.F.R § 431.10 (o allow final decisions in Medicaid provider adminisirative appeals to ba issued by an
admin:stralive law judgs in a separala agancy,

(B} An administralive law judge shall folow the rules adopted by the Department of Human Services in making final decisions

{3) Tha Department of Human Services shall make available to the public all communications with regard lo the waiver application under subdivision {(h)2){A) of this
seclion and shall work jointty with provider representatives to oblain and mairtain approval lar the waiver

{iX1) Until the waiver under subdivision (h){2) of this seclion is approved. an administrative faw judge's decision shall conslilute a recommendad decision to the Director
of the Division of Medical Services.

{2}{A) The Director of the Division of Medical Services. upon a review of the record submitted by an administrative law judge, shall adepl, rejeci, or modify the
recommended decision

(B} A modification or rejection of an adminisirativa law judge's decision shall state with particulanty the masons for the modification o rejection, shall inciude
referances to the record, and shall constitute the final dacision,

{C} As an allernalive to the process under subdivision (I2){B) of this section, the Direclor of the Division of Medical Services may remand the decision to the
adminisirative law judge with additional guidance on Medicaid policy.

(3HA) The Directer of the Division of Medical Services shal! issue a final decision under this subsection within thirty (30} days after receipt of the adminisirative law
judge’s dacision,

{B) Unlass the Director of the Divisian of Medical Services modifies or rejects the recommended decision of the administrative law judge within thirly (30) days after
recaipt of the admirustrative law judge's decision, the racommended decision is the final decision

{j} If an admirustrative appeal s filed by both provider and recipient concerming the same subject matter, then the depariment may conaclidate the appeals,
(k)(1} This subchapter shall apply (o all pending and subsaquenl appeals that have not been finally resolved at the administrative or judicial lavel 85 of April 5, 2005,

{2) The amendalory pravisions of this act apply (0 a pending and subsequent appeal that has not beer: finally Ived at tha administrative or judicial lavel on August
16, 2013,

%3} § 20-77-1705. Explanations for adverse decisions required
Each denial or other deficiency that the Depariment of Human Services makes against a Medicaid provider shall be prepared in writing and shall specify’
(1) The nature of the adversa decision
(2) The stalulory provision or specific nule alleged 1o have been violated. and

{3} The facts and grounds that form the basis for the adverse decision.

& §20-77-1706. Reimbursement at an alternate level instead of complete denlal

{al{1){A) Subject to § 20-77-1707 for retrospective reviews, if the Department of Human Servizes has sufficient documantation to detenming that some levet of care other
than the level thal was claimed s medically necassary then the departmerd may recoup

{B) Howaever. the provider shall ba entitled to file o sacand claim at the lavel that was medically necessary according fo the department's explanation for recoupment.

(C) Alternatively. the depaniment may recoup |he diference between tha amount previously paid and the amount thal would be payable for the care deemed {0 be
madically necessary

(ZHA) H the department doas nol have sufficient documentation to determine the level of care that was medically necessary. the departmeni shall not recoup al that
lime, but shall request from the provider additional documentation the department needs lo determine the lavel of care that was medically necessary

(B} After racaiving documentalion requested under subdivision (b){2){A) of this section, the department shafl review the documentation and detarmine whather to
procaad with a retoupment and notica. subject to § 20-77-1707

{3A) No physician referral shall be required a8 a condilion of paymenit for cara Lhal (s determined o be medically hecessary upon a review conducted under this
saclion.

(B} A requiremant for a referral irom & primary care physician shall not be imposed retroactively
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(4){A} The recoupment notice from the departmanit under subdiv:sions {a){1) and {2} of Ihis section shall explain tha reasen for the racoupment under & 20-77-1705 and
shall include ena (1) of the following statements

(i} *In the reviewer's professionat judgment the documantation submited estabishes thal the following care_ireatment, of avaluation was medically necessary
*or

(ii} “tnr the reviewer's professional judgment, the documentation submdied does nzt establish that any care, service, or evaluation was medically necessary ©
{B) For purposes of this subdivision {a){4}. “care” may includa referrals to heafth care professonals

(5} A providar's decision to file a second ctam at the level of ¢ars approved by the raviewer or the department's decision to recoup rather than requirning a second claim
does not waive the pravider's o recipient’s nghl to appaal the denial of the original claim If the provider disagreas with the depariment's determination

{b){1) For concurrent or prior authortzation, if the depanment has sufficient documentation |0 estabksh that some lavel of cara olher Ihan the requested lava s madicaly
necessary, the depariment shall approve the request al the other leve! of care with proper natice

{2)(A} I the department daes not have sufficient documentation to determine the level of cara that is medically nacessary, the department shall not deny the clam at
that tame but shall request from the provider the additional documentation the department naeds o delermine the level of care that is medically necessary

(B} Tha department shall then;
(i} Review the request; and
| {ii) If the department denies the request. explain the reasen for the denial in sccardance with subdivision {B)(4) of this section.

(3HA} No physician referral shalt ba required as a condition of payment for care that is determined to be medically necessary upon a review conductad under this
saction.

| {B} A requirement for a refesral from a pnmary care physic:an shall nol be imposed retroactively

{4){A} The denial notice from the depanment under subdivisions (b)(1) and (2} of this section shall explain the reasen for the denial as required by § 20-77-1705 and
shall include one (1) of the following stataments:

{i} *In the raviewer's professional judgment, the documentation submitted establishes that the following care, treaiment, or evalualion was medi liy r

L or

{ii} "In the reviewer's profassional judgmant, the documentation submitted does not establish thal any care. service, or avaluation was madically necessary °
| {B) For purpases of this subdivision {b){4), "care’ may includs refarrals to healihcare professionals

{5) The dapartment's decision to approve a request at anathar level of care under this subsection does not remove the provider's or recipient's night to appeal the denial
of the ariginal claim if the provider disagraes with the depariment’s datesmination.

{<)(1) Subsections (a) and [b) of this saciion apply only
{A} In tha absence of fraud or abuse, and
{8} If tha care is fumished by a provider legally qualifisd and authorized to deliver the care.
(2} Nething prevents the depariment from reviewing the claim for reasons unrelated 16 lavel of care and taking action that may be warranted by the raview, subject to
other provisions of law
§ 20-77-1707. Prior authorizations—Retrospective reviews

It the Dapartment of Human Services requires a provider 1o justify the medical necessily of a servica through prior authorization, the department shall not later 1ake tha
pasition that the services were not medically necessary. unless Ihe retrospective review establishas that.

(1) The previous authonzalion was based upon misrepresentation by acl or orission;

{2) Tha services billed were nol provided, or

(3} An unexpected change occurred that rendered the prior-authonzed care not medically necessary
§ 20-77-1708. Medical necessity

{a) There is a prasumption in favor of the medical judgment of the perfarming or prescribing physician in determining medical necessity of kreatment
{b} i an administrative law judge finds that tha Depanment of Human Services has overcome the presumplion under subsection {a) of Ihis section. he or she shall state
the manner by which the prasumption was overcoma

§ 20-77-1709. Promulgation before enforcement

{a) The Department of Human Servicas may nol use state policies, guidelines, manuals, or other such criteria in enforcement actions against providers unlass the criteria
have been promulgated

{b) Nething in this section requires or authorizes the department to attempt to promuigate standards of cara that practitioners use in det ing medical ity or
rendsring medical decisions, diagnoses, or treatment.

{c} Medicaid contractors may not use a different provider manual than the Centars for Madicare and Medicaid Services Provider Rembursement Manuat promulgated for
each service category

M  §20-77-1710. Records

{a) il the Department of Human Services makes an adverse decision in a Medicaid case and a provider then lodges an administrative appeal. the depariment shall daliver
1o the provider well in advance of the appeal its lile on the matter so that the provider will have time to prepare for the appeal 1

https://1.next.westlaw.com/SuperBrowse/Home/StatutesCourtRules/ArkansasStatutesCour... 4/12/2016



Superbrowse - Westlaw Page 6 of 7

{b) The file shall nclude the records of any utilizaton review contracior or other agent, subject to any other federal or state law regarding canfidantiably restielions
*i § 20-77-1711. Copies

(a} Except as provided in subsection (bl of this section, providers must supply records 1o the Department of Human Services at their own cast
(b} If the provider has supplied records 10 the department and tha provider identfies 1o whom the records wers supplied. the provider s not required to provide a second
copy of the records at its own cost

¥4 § 20-77-1712. Notices

When the Depariment of Human Services sends letters or other forms of nolice with deadlines lo providers or recipients, the deadline shal nol bagin to run before the
next bunness day following the date of the pastmark on the envelope, the facsimile transmission confirmation sheet, or the electron record confirmation. unless
otherwise required by federat statule o regulation

1| § 20-77-1713. Deadlines

(a) The Departmant of Human Services may not issue a claim denial or demand for recoupment to providers for missing a deadling f the department or its conlractor
contnbuted to the delay or the delay was reasonable under the circumstances, including, but not limited to

(1} intervening weekends or holidays.
(2} Lack of cooperation by third parties,
{3} Natural disaslers; or

(4} Other axtenuating cycumsiancas

(b) This section is subject 1o good faith on the part of the provider,

¥ § 20-77-1714. Hospital claims

(a) When more than cne {1) hospital provides services (o a recipient and the amount of claims exceeds the racipient's banafil imd. than the hospitals are entitied to
reinburs¢ment based on the earliest data of service,

(b} If the claima have been paid by Medicaid contrary 12 this provision and voluntary coordination among the hospitals involved does not resolve the matter, then the

hospitals shall resort to mediation or arbitration at the hospitals' axpense

§ 20-77-1715, Federal law

(@) If any pravision of this subchapler is faund to conflict with current federal law, including promulgated federal ragulations, the ledara! law shall avemida thal provision.

{b} If under Title XIX of the Social Secunty Act. 42 U.5 C § 1356 at seq, or Title XX| of the Social Security Acl, 42 U § C § 129733 et seq . the federal gevemment
recovars an eroneous or improper medical assistance payment from the Department of Human Services, the dapartment may recover the eronecus or improper medical
assistanca payment from the provider that receved the payment or from a8 successor in interest who is lagally responsible for the err of improper medical
assistance payment.

&) § 20-77-1716. Regulations

The Department of Human Services may promuigate rufes ta implemen this subchapter

§ 20-77-1717. Timelines for audits

{a} f & Madicand provider audit by the federal Medicaid integnty Program or Audit Medicaid Integnity Centraciors is conducled, the Department of Human Services of the
coniractor shall provide the audit report to the provider within one hundred fifty {150) days after the completion of the audit field work,

(b} It a provider requests an administralive reconsideralion of an audit finding or report, the department shat provide he resulls of the reconsideration within sixty (60}
days after the deparimeni's receipt of Lhe raquest for reconsideralion.

(c) Additional provider records tumished by a provider in conjunction with a provider's request for edministrolive reconsideration shall have bean conerparanscusly
created

(d} ¥ thera is & failure lo meel the limelnes specified in this section, no adverse decision based on Lhe noncompliant audit shall ba enforcad agains! the provider unless
the department shows good cause for the failure to meet the limelines.

i § 20-77-1718. Termination-Appeals

(a} A Medicaid provider that is aggrieved by an adverse decision of the Department of Human Services with respect to termination of the provider's centification of
Madicaid provider agresment of an action by the department that has the same effect as lemminating the provider's certification or Medicaid provider ag it for more
than fifteen {15} days may appeal tha decision lo Pulaskl County Circuit Court o in a ereuit court in a county in which the provider rasides or doas business regardiass of
whether all administrative remedies have baan exhausted

(6} Pending a determination by the circuil court of the mattar on appeal, the provider is entitled to an injunction preserving the provider's Medicaid participation upen
showing thal immediate and ireparable injury_loss, or damage to the provider will rasult, unlass the circuil coun determines that prasarving the providers participation is
likely to pose a danger to the health or safaty of beneficianes

(c) This section does nol apply to an adverse dec:sion resutiing from the department's determinalion that thera is a credible allegation of fraud for which an investigation is
pending
1
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